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How Many Regulators

Do We Need?

by MicHELLE MIcHOT Foss

ere’s a question: As the energy utilities move through an

historic transformation, should we begin the next cen-

tury with the regulatory landscape looking like it did at

the beginning of this one? ¥ For all the discussion about industry

convergence, restructuring and retooling in the name of adding

value to the customer and providing greater
flexibility and chaice, little is said ahbout
how this extends, or should extend, to the
regulatory arena. | am speaking of [unda-
mental change, not just the quality
improvemenis that regulato-
1y commissions, paiticularly
state public utility commis-
sions, have been mazking,
Regulatory commissions in
the U.5. have been streamlin-
ing their processes, learning
and adopting new methods,
acquiring new technology
and gaining efficiencies, My
question is more basic, and
goes 1o the heart of urlity
regulation in the first place.
We all know that our
federalist system of regula-
tion in the 1.5, reflects the basic desire [or
self-determination at the state level, and that
federal regulation exists mainly to resolve
coordination problems in interstate com-
merce. Depending upon one’s hisiorical per-
spective, the origin of regulation at the state
level may have made a certain amount of
sense. The usual thesis is that regulation
emerged as an "ordering” mechanistm, allow-
ing develapmen: of local utilities to the ben-
eht of both shareholders (who were losing,
out in the raucous competitiveness of the
early days}) and consumers (who needed
protection frorm monopoly pricing — the
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“regulation as a substitute for competition™
strategy).

This view beps a few poinis. Although
utilities are local businesses in one respect,
holding companies emerged at an early stage
to give these industries at
least a regional, if not
national, flavor, The inter-
connections that evolved
across transmission and dis-
tribution systems were a

efficient flows of gas and
electricity. Also fairly early
on, interconnections with
Canada and Mexico were
developed, suggesting what
many of us would like to
argue is a strang future pos-
sibility — seamless transac-
tions of gas and electricity across North
America, with flows dictated by comparative
advantage rather than policy or regulatory
edict.

These days, the energy utility indus-
tries are changing rapidly, perhaps more
than some would like. Some energy entre-
preneurs will try, are erying, to build syner-
gistic, converged utility industries across
North America with strong economies of
scope. Some ol the converged systems are
likely to link energy ueilities with other net-
work services like telecom. Others will pur-
sue niche markets that depend on ulimate

solution to the search for -

Hlextbility and access to an array of systems
and technologies. Still more entrepreneurs
will develop strategic models that have nat
yet been conternplated. All of these difller
[rom the current syster.

Given the general tendency for gov-
ernment to lag behind market develop-
ments, we can only imagine the kinds of
problems on the horizon as these entrepre-
neurs bump up against our regulatory
landscape.

Setting aside “states’ tights” and consti-
tutional issues [or a moment, it is worth con-
sidering whether there should be a national
solution, or at least a national conference to
re-order the state public utlity regulatory
system. Here is why: Over the years, many
researchers, including myself, have
attempted to study and understand state
public utility regulation. It is not an easy
underizking, yet there seem to be two
broad, conclusions that are consistent with
general wisdom. One is that there is an
amazing if haphazard process by which
changes in “regulatory technology,” or new
approaches to regulation, diffuse across
commissions. The second is that this
process tends 0 come in stages. Industry
change, in energy iechnology [or instance,
creates lumpiness as individual state com-
missions seek to regulate evolving indus-
tries. The lumpiness eventually is smoothed
out as methods that work well are adopted
across commissions. Depending upon the
extent of the initial disruption, the process
can be either quick, or very long. The
length of time required for diffusion of reg-
ulatory technology affects the markerplace,
sometimes profoundly.

Sometimes events take place that are
national in scope. All interests are affected,
not just a few. One thing we should have
all learned [rom the 1970s is that govern-
merit policies that impose solutions are not



the right ones. Government policies that
allow markets to seek solutions seem to
work better,

Because 50 many of the issues today are
national in scope, we may want to level the
playing field across the United States with
solurions for transition and stranded costs
that spread the pain as much as possible,
thus loosening local pelitics and hastening
the benefits.

For the strongest free marketers
among us, take note: It is unlikely that reg-
ulators, at any jurisdictional level, will ride
easily off into the sunset.

Some have remarked that regulators
might themselves be “stranded” by the
fast-moving marketplace. But the truih is
that regulatory systems have survived
many onslaughts through this century

hecause of some pretty basic features of .

human socialization and a technical prab-
lem or two.

One is our fear of the unkmown.
During times of change, in particular
wrenching change that alters our daily
lives, we seek comfort in the status quo. If
enough of us are too uncomfortable, the
status quo becomes that much more dilf-
cult to bresk.

Anaother is the political nature of regu-
lation. Regulation sends the wrong signals,
provides the wrang incentives, and does so
through a form of redisuribution of wealth —
which is why it is so politically appealing.
We as consumers receive benefits [rom reg-
ulatory institutions in the {orm of redistrib-
uted monopoly profits via the regulation-as-
substitution-for-compeiition arrangement.
We could be receiving these same benefits,
and miore, in the form of savings generated
by price competitive industries. Which is
better? But which has more political appeal?

Alsa, distribution and much of trans-
portation are still physical monopolies.
There are, of course, lots ol ways 1o confine
the exient and effect of physical monopoty,
to make markets at least contestable if not
competitive. And there may be some sur-
prises in how the marketplace reorganizes
in the transition to more competitive deliv-
ery of energy services, that minimize the
effect of physical network monopelies.
Nevertheless, the tendency toward tradi-
tional regulatory management of monopoly
infrastructure systems may remain.

Clearly, this is a time when we should
be asking some basic questions. What is

the rtole of regulation, if any, and who level (Department of Justice/Antitrust

should be regulaiing whom, where regula- and the FERC)? Do we need review at
tion is justified? the state level?

Should we be adding potential layers of In economies and societies, there
regulation to a dynamic marketplace? i will always be actors who seek protec-
been suggested that independent system tion, sometimes justifiably, and coalition
operators (150s) for electricity might begin politics will always be a factor,
to take on aspects of regulatory contral. Can Institutions that [acilitate dispute reso-
we afford the potential for more regulation at lution will be vital for the future North
such a erirtical stage? American market. But they need to

Who should be reviewing mergers? Do reflect the marketplace realities of the
we need two layers of review at the federal next century, not this one. 8

Retail energy executives are becoming increasingly
aware of their financial risk as they move to small
business markets. EnSite/CMS Credit Systems gives

you recommendations, based on real-time, in depth
information. Avoid bad debt & slow pay by contacting

ENITE

INCORPORATED

402.895.2988
www.ensiteusa.com

June/july 1997 GasDaily'sNG 5



